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STATEMENT OF THE CASE
Nature of the Case
Santiago R. Burrola, Jr., appeals from the district court's order denying his
Rule 35 motion for reduction of sentence. On appeal, he argues the district court
abused its discretion both by limiting the information it considered in connection
with the Rule 35 motion and by ultimately denying the motion. He also argues
the Idaho Supreme Court violated his due process and equal protection rights by
denying his motion to augment the appellate record with an as-yet-unprepared
transcript of his 2008 sentencing hearing. Because a review of the record and
applicable law shows the district court lost jurisdiction to consider the Rule 35
motion, Burrola has failed to show any basis for reversal of the district court's
order, and his constitutional claims necessarily fail.

Statement of Facts and Course of Proceedings
Burrola physically abused his girlfriend in front of their 18-month-old son.
(PSI, p.61.)

The state charged him with felony domestic violence in the

presence of children. (R., pp.32-33.) Burrola pied guilty, and the district court
imposed a unified sentence of 10 years, with two years fixed, and retained
jurisdiction. (R., pp.56-64, 69-73.) At the end of the retained jurisdiction period,
the district court suspended the balance of Burrola's sentence and placed him on
probation for 10 years. (R., pp.75-76, 78-83.)
Four months later, in June 2009, Burrola was ordered to serve 60 days of
discretionary jail time because, according to his probation officer, he had gotten
married without permission, exposed his new wife to a sexually transmitted
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disease, failed to attend his orientation, refused to consistently report for his
domestic violence class, and refused to participate in couple's counseling. (R.,
p.94.)
In December 2011, the state filed a motion for probation violation, alleging
Burrola had violated his probation by failing to attend and/or successfully
complete domestic violence classes and New Directions Aftercare, failing to pay
his

court

ordered

financial

obligations,

associating

and

having

sexual

relationships with persons with whom he was ordered to have no contact,
frequenting an establishment where alcohol is the main source of income, using
marijuana, and leaving his assigned district and/or state without permission. (R.,
pp.111-14.)

Burrola admitted several of the allegations and the district court

reinstated him on probation. (R., pp.116-22.)
Approximately six months later, in June 2012, the state filed a second
motion for probation violation, alleging Burrola had violated his probation by
failing to attend and/or successfully complete domestic violence classes and
New Directions Aftercare, failing to attend Job Club and report to his supervising
officer as instructed, changing residences without permission, failing to pay his
court ordered financial obligations, failing to maintain employment, consuming
and/or possessing alcohol, and absconding supervision.

(R., pp.124-27.)

Burrola again admitted several of the allegations and the district court revoked
his probation and ordered his sentence executed. (R., pp.140-44.) The order
revoking probation was entered on January 30, 2013. (R., p.142.)
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On February 1, 2013, Burrola filed a Rule 35 motion for reduction of
sentence, in which he sought leniency and requested "leave" to "supplement the
motion with supporting documentation and/or other evidence." (R., pp.145-46.)
On February 4, 2013, the district court issued a notice advising the parties it
intended to rule on Burrola's Rule 35 motion, "with or without supporting material,
at any time on or about February 12, 2013."
explained:

(R., pp.147-48.)

The court

'This is because the court has jurisdiction to rule on such motions

only for a 'reasonable' time after 14 days from the date the sentence was
imposed." (R., p.147.)
On February 5, 2013, Burrola filed an addendum to his Rule 35 motion,
which consisted of progress reports Burrola had received while participating in
domestic violence treatment between September 2009 and July 2010.

(R.,

pp.149-62.) On February 14, 2013, Burrola moved for an enlargement of time to
file additional supplemental information in support of his Rule 35 motion. (R.,
pp.163-64.) On February 15, 2013, the district court entered an order granting in
part and denying in part Burrola's motion for enlargement of time. (R., pp.16567.) Again noting its jurisdiction would expire if it did not rule on Burrola's Rule
35 motion within a reasonable time after the expiration 14-day limitation period
for filing such motions, the court gave Burrola one week to file any additional
materials he wished the court to consider. (R., pp.165-66.) The court indicated it
would rule on the Rule 35 motion "on or after February 22, 2013." (R., p.166.)
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Burrola did not file any additional materials by the February 22 nd deadline.
(See generally R.) Nor did the court rule on Burrola's Rule 35 motion on or near
that date. (Id.)
Five months later, on July 19, 2013, Burrola filed a second addendum to
his Rule 35 motion, which consisted of several letters of support, as well as
documents indicating Burrola was participating in rehabilitative programming
while incarcerated.

(R., pp.168-76.)

On July 26, 2013, the court entered an

order denying Burrola's Rule 35 motion. (R., pp.177-79.) In doing so, the court
indicated it had not considered the materials supplied by Burrola in his second
addendum to the Rule 35 motion because those materials were not timely filed.
(Id.) Burrola timely appealed. (R., pp.180-82.)
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ISSUES
Burrola states the issues on appeal as:
1.
Did the Idaho Supreme Court violate Mr. Burrola's rights to
due process and equal protection when it denied his Motion to
Augment the record with the September 3, 2008 sentencing
hearing transcript that is necessary for appellate review of his Rule
35 motion?
2.
Did the district court abused its discretion when it refused to
consider supplemental information provided by Mr. Burrola in his
Second Addendum to his Rule 35 motion?
3.
Did the district court abuse its discretion when it denied Mr.
Burrola's Rule 35 motion in light of the supplemental information
provided in his original Addendum to his Rule 35 motion?
(Appellant's brief, p.5.)
The state rephrases the issues as:
1.

Has Burrola failed to show any basis for reversal of the district court's
order denying his Rule 35 motion for reduction of sentence because the
district court was without jurisdiction, nearly six months after it had
revoked Burrola's probation, to even consider the motion, much less to
grant the requested relief?

2.

Has Burrola failed to show the Idaho Supreme Court violated his
constitutional rights by denying his motion to augment the appellate
record with an irrelevant transcript?
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ARGUMENT
I.
The District Court's Order Denying Burrola's Rule 35 Motion Must Be Affirmed
Because The Court Lacked Jurisdiction, Nearly Six Months After It Had Revoked
Burrola's Probation, To Grant The Requested Relief
A.

Introduction
Burrola argues the district court abused its discretion, both by refusing to

consider the supplemental information he provided in his second addendum to
his Rule 35 motion and by ultimately denying his Rule 35 motion for reduction of
sentence.

(Appellant's brief, pp.12-15.)

Burrola's claims fail because, by the

time Burrola filed the materials contained in his second addendum to the Rule 35
motion, the district court no longer had jurisdiction to consider the motion, much
less to grant Burrola's request for leniency.

8.

Standard Of Review
"'A question of jurisdiction is fundamental; it cannot be ignored when

brought to [the appellate court's] attention and should be addressed prior to
considering the merits of an appeal."' State v. Kavajecz, 139 Idaho 482, 483, 80
P.3d 1083, 1084 (2003) (quoting H & V Engineering, Inc. v. Idaho State Bd. of
Professional Engineers and Land Surveyors, 113 Idaho 646, 648, 747 P.2d 55,
57 (1987)).

Whether a court has jurisdiction is a question of law, given free

review. Kavajecz, 139 Idaho at 483, 80 P.3d at 1084.
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C.

The District Court Did Not Have Jurisdiction, Nearly Six Months After It
Had Revoked Burrola's Probation, To Consider The Merits Of Burrola's 35
Motion Or To Grant The Requested Relief
Idaho Criminal Rule 35 vests the trial court with jurisdiction to consider

and act upon a motion to reduce a sentence that is filed within 14 days after the
entry of an order revoking probation. I.C.R. 35.

The 14-day filing limit is a

jurisdictional limit on the authority of the trial court to consider a timely motion for
reduction of sentence. State v. Sutton, 113 Idaho 832, 833, 748 P.2d 416, 417
(Ct. App. 1987).

If the trial court fails to act upon a Rule 35 motion within a

reasonable time after the filing deadline prescribed by the rule, the court will lose
jurisdiction to consider and rule upon the motion. See State v. Chapman, 121
Idaho 351, 352, 825 P.2d 74, 75 (1992); State v. Tranmer, 135 Idaho 614, 616,
21 P.3d 936, 938 (Ct. App. 2001).

The defendant bears the burden of

precipitating action on the motion within a reasonable time or otherwise providing
adequate justification for a delay. State v. Bromgard, 139 Idaho 375, 380, 79
P.3d 734, 739 (Ct. App. 2003); State v. Day, 131 Idaho 184, 953 P.2d 624 (Ct.
App. 1998). A significant period of delay is unreasonable, leading to the loss of
jurisdiction, where the record is silent as to a viable basis for the delay.

See

State v. Payan, 132 Idaho 614, 619, 977 P.2d 228, 233 (Ct. App. 1998); State v.
Simpson, 131 Idaho 196, 198, 953 P.2d 636, 638 (Ct. App. 1998); Day, 131
Idaho at 186, 953 P.2d at 626; State v. Maggard, 126 Idaho 477, 479, 886 P.2d
782, 784 (Ct. App. 1994).
Applying these principles in this case, it is clear that the district court lost
jurisdiction, due to the passage of time, to act upon Burrola's request for
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leniency. Burrola filed his Rule 35 motion of February 1, 2013, two days after the
entry of the order revoking his probation and, thus, within the 14-day period for
filing the motion. (R., pp.142, 145.) The district court, however, did not rule on
the motion until almost six months later, on July 26, 2013. (R., pp.177-79.) The
district court was clearly aware it would lose jurisdiction if it did not act on the
motion within a reasonable time after the expiration of the 14-day filing period.
(See R., pp.147, 165-66.) Nevertheless, after giving Burrola until February 22,
2013, to supplement the motion with any additional supporting materials, and
after providing the parties notice that it would rule on the motion on or after that
date (R., pp.165-66), the court did not take any additional action on the motion
between the months of February and June 2013 (R., p.7). Nor does it appear
from the record that Burrola took any steps to precipitate action on the motion
during that timeframe. (Id.)
Burrola did file a second addendum to his Rule 35 motion on July 19,
2013.

(R., pp.168-76.)

By then, however, the district court had already lost

jurisdiction to rule on Burrola's request for leniency. See, ~ . State v. Parvin,
137 Idaho 783, 53 P.3d 834 (Ct. App. 2002) (three-month delay between filing of
a Rule 35 motion and trial court's ruling deprived trial court of jurisdiction where
record was silent as to, and Parvin's counsel did not identify, any legitimate
reason for delay).

Burrola did not proffer any explanation for the inactivity

between February 22, 2013 - the date by which he was ordered to supply any
additional supporting materials - and July 19, 2013 - the date he actually filed
his second addendum to the motion. (R., p.168.) And it does not appear from
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the record that Burrola actually required any extended period of time to provide
the court with any information upon which it could actually premise a decision to
reduce Burrola's sentence.

The only materials contained in Burrola's second

addendum to the Rule 35 motion were letters of support and documentation
showing Burrola had enrolled in rehabilitative programming while in prison. (R.,
pp.170-76.)

While the district court could certainly have considered letters of

support in determining whether Burrola's sentence was excessive as imposed,
such letters were not new or additional information such that Burrola required a
delay of nearly six months to present them to the court. Further, any delay by
the district court in the disposition of Burrola's Rule 35 motion for the purpose of
considering Burrola's progress in prison would have been per se unreasonable.
See Tranmer, 135 Idaho at 616, 21 P.3d at 938 (requirement that trial court act
on Rule 35 motion within a reasonable time is necessary to prevent court from
usurping responsibilities of parole officials).
The record is devoid of any valid justification for the nearly six-month
delay between the filing of the Rule 35 motion and the entry of the district court's
order denying relief.

Because Burrola has not even attempted to proffer a

legitimate reason for the delay, and the record discloses none, the district court
lost jurisdiction, due to the passage of time, to consider Burrola's plea for
leniency. Parvin, 137 at 786, 53 P.3d at 837; Day, 131 Idaho at 186, 953 P.2d at
626. The order denying Burrola's Rule 35 motion must therefore be affirmed on
the basis that the court lost jurisdiction to grant the motion.
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11.
Burrola Has Failed To Show The Idaho Supreme Court Violated His
Constitutional Rights By Denying His Motion To Augment The Appellate Record
With An Irrelevant Transcript

Burrola argues that, by denying his motion to augment the appellate
record with an as-yet-unprepared transcript of his 2008 sentencing hearing, the
Idaho Supreme Court violated his constitutional rights to due process and equal
protection.

(Appellant's brief, pp.6-11.)

Specifically, he contends he is

constitutionally entitled to the requested transcript at state expense because it is
necessary for review, on the merits, of the denial of his Rule 35 motion. (Id.)
Burrola's argument fails. For the reasons set forth in Section I, supra, the district
court's order denying Burrola's Rule 35 motion must be affirmed on the basis
that the district court lost jurisdiction, due to the passage of time, to grant the
motion. Because the district court did not have jurisdiction to grant the Rule 35
motion, anything presented at the 2008 sentencing hearing - whether identical to
or different from the information presented in support of the Rule 35 motion - is
necessarily irrelevant to the disposition of this appeal.

Burrola has therefore

failed to show any violation of his constitutional rights. See State v. Brunet, 155
Idaho 724, _ , 316 P.3d 640, 643 (2013) (reh'g denied) (indigent defendant
requesting state-funded preparation and incorporation of transcripts in record on
appeal must show "requested transcripts contained specific information relevant
to [the] appeal").
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CONCLUSION
The state respectfully requests that this Court (1) affirm the district court's
order denying Burrola's Rule 35 motion, and (2) hold Burrola's rights were not
violated by the denial of his motion to augment.
DATED this 24th day of April 2014.

Deputy Attorney

CERTIFICATE OF SERVICE
I HEREBY CERTIFY that I have this 24th day of April 2014, served a true
and correct copy of the attached BRIEF OF RESPONDENT by causing a copy
addressed to:
KIMBERLY E. SMITH
DEPUTY STATE APPELLATE PUBLIC DEFENDER
to be placed in The State Appellate Public Defender's basket located in the
Idaho Supreme Court Clerk's office.
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